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Abstract 

China is in the period of social transformation, social contradictions gradually highlights. 
This article has demonstrated the reality, the urgency and the necessity of perfecting the 
system of civil public interest litigation in China, in order to effectively solve the unique 
visual angle of the mass incidents. This paper systematically puts forward the concrete 
conception of perfecting the system of civil public interest litigation in China. Civil public 
interest litigation should adhere to the principle of public welfare, the principle of justice 
and the principle of efficiency. The subject of litigation is the core problem of public 
interest litigation legislation. It is also the major difference between public interest and 
private interest litigation. While constructing the mechanism of public interest litigation, it 
should also pay attention to prevent the occurrence of abuse of action. The characteristics 
of public litigation determines the characteristics associated with integration of public and 
private public interest litigation cases. Compared with the traditional three separate trials, 
the construction of "three trial in one" mode can overcome the problem of the 
comprehensive integration of public interest litigation in the traditional trials. 
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1. Basic concepts and principles of justice 

1.1 The cognition of the judicial idea of the civil public interest litigation 

The legalization of political issues is a symbol of the modern rule of law, and the judicial of group 

conflicts is an important means to resolve disputes in China. Civil public interest litigation system is not 

only a way to save judicial resources and protect the legal interests of institutional arrangements, but also 

a way to build a group of judicial settlement of the platform, so as to resolve the contradictions of judicial 

and realize the judicial review. No relief, no right. Interest subject is volatile and unstable, but interest 

litigation is often urgent and implicated, if it cannot be handled well, it will make the legal issues to be 

political, and lead to mass confrontation. In order to build of public interest litigation system in China 

Besides the protection of the right to appeal, we should also consider the judicial political function of 

dispute resolution and give full play to the judicial protection effect, so that the group conflicts can ease 

into the orbit of law. This also makes the public interest litigation facing a risk, that is, the problem of 

excessive political justice. Justice in tradition is passive and in the civil liability, "fill" principle is often 

adopted, focusing more on restoration of rights. But in the civil public interest litigation, whether the 

plaintiff or the neutral court, there will be a risk, that is, to break the original structure of the litigation, 

and entered a strange area. For the court, it is not only to solve the problem of the interests of the judge, 

but also to resolve the political appeal of the group. For the plaintiff, the appeal of altruism determines 

the difficulty of the procedure to open, what is more, the results of the expansion is likely to lead to a 

group of demonstration effect and the accompanying risk. 
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Different from the traditional private interest litigation, civil public interest litigation characteristics are 

mainly embodied in four aspects. First, the diversification of the scope of the plaintiff. Civil public 

interest litigation has abandoned the idea of "no interest, no right of action", and open the era of 

diversification of the main body of civil action. This is mainly because of the diversity of "public 

welfare" in the civil public interest litigation. State organs, social organizations or individuals can bring 

civil public interest litigation, and no longer subject to the restrictions of the direct stakeholders. Second, 

specificity of purpose. This is the main symbol to distinguish the civil public interest litigation and private 

interest litigation. In the civil public interest litigation, although the parties do not rule out their own 

interests in the lawsuit, but the parties are also very obvious altruistic. The altruistic nature of litigation is 

the starting point of the main power and structure design of civil public interest litigation. Third, the 

broad nature of the scope of accepting cases. The premise of the general civil procedure is the 

occurrence of damage to the facts. And in the civil public interest litigation, damage to the facts may 

have occurred, but it may also be a potential hazard. This is because the civil public interest litigation 

mainly points to the enormous benefits, and often with the irreversible nature. The purpose of the civil 

public interest litigation is to nip in the bud. Fourth, the public nature and model of dispute. Civil public 

interest litigation is generally related to the public, and some group involved in the cases is not fixed. This 

is quite different from the traditional civil procedure. Although China is not the case law country, but the 

demonstration of the civil public interest litigation is beyond doubt. Therefore, in the design of public 

interest litigation, it is necessary to consider the interests of the parties’ demands, but also the relief 

approach which is not be brought in the case.  

From the above analysis, we can see that the judicial and administrative characteristics of civil public 

interest litigation are very obvious. This not only reflects the judicial neutrality, passivity and post relief, 

but also has the function of solving group disputes and case model significance. At the same time, 

administrative enforcement of the initiative and efficiency of the appeal are also reflected in it. 

1.2 The basic principles of civil public interest litigation 

Public have the right to appeal, which is not only the key to open the civil rights and interests of public 

relief, but also a way to promote the development of civil rights and interests. The basic principle of the 

civil public interest litigation is carried out in the civil public interest litigation. It mainly includes three 

aspects. 

First, principle of public welfare. As a principle of community life, each member should not be 

concerned about other member, and they should provide assistance when it is needed. Thus, it is granted 

that every person in distress has the right to ask for help from his fellow members. The public welfare is 

the primary purpose of the civil public interest litigation. The theory construction and system design of 

civil public interest litigation are also based on this principle. The principle of public welfare lawsuit is 

firstly reflected in the purpose of public welfare. Also because of this, the civil public interest litigation 

has exceeded the requirements of the parties in the traditional litigation. The public welfare has become 

the most important difference between public interest litigation and private interest litigation review. 

What needs to be clear is that public welfare does not forbid the plaintiffs seeking the personal welfare 

in the lawsuit. In fact, for a lot of the plaintiff, especially social organizations of public interest litigation, 

their private welfare is also an important factor to promote public interest litigation. Public welfare civil 

public interest litigation is mainly reflected in the “not only private”. Even if the plaintiff in the lawsuit 

has private interests, but the public welfare is the main part. This kind of public interest litigation is also 

allowed, the judicial review of the public welfare is not in its subjective goal, but in the social overall 

benefit. The justice that the law pursues is the most perfect harmony of the social life, and only with the 

individual's desire adapting to the social goals can it be achieved. 

Second, Judicial principle. In the civil public interest litigation, in addition to be based on public welfare, 

but also it should be based on litigation. The civil public interest litigation is one of the means to solve the 

group disputes in the modern country, and it is also a manifestation of the progress of the rule of law. 

But there are many group contradictions and the types of contradictions are different. Civil public 
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interest litigation can only resolve the contradictions included in the judicial trial, but the judiciary is not 

a panacea. The construction of civil public interest litigation needs to prevent the "close" doctrine, but 

also to prevent the excessive involvement of justice in the community. Justice as the ultimate means to 

resolve disputes, is a kind of rear means, is used in the case that other dispute resolution mechanisms are 

failed. And the judiciary does not necessarily mean that this means is the most efficient and the most 

efficient, because justice and efficiency will always be a contradiction. The civil public interest litigation 

has opened a door for solving group disputes, but the system should be used well, it should also follow 

the objective law of justice, and cannot expand the scope of the field of judicial settlement and the scope 

of adjustment. 

Third, efficiency principle. Civil public interest litigation not only solves the problem of individual 

strength, but also provides a choice for centralized settlement of disputes. In the design of the system of 

civil public interest litigation, we should insist on the principle of efficiency. Efficiency principle is 

mainly reflected in two aspects. On one hand, it is the efficiency of the "litigation". On the other hand, 

it is the efficiency of the results.  

2. The subject of litigation and the prohibition of abuse action 

The problem of litigation subject is the core problem in the public interest litigation legislation. It is also 

the major difference between public interest and private interest litigation. To construct the system of 

civil public interest litigation, the primary premise of the legislation is to determine the scope of the main 

body of the public interest litigation, and the determination of the subject of litigation has been an 

important aspect of the judicial trial. Because this profession has a specific responsibility, that is, to serve 

the basic, common purpose. People engaged in such occupations must enhance their own moral dignity 

in the public interest.  

In the legislative level, China has acknowledged and finally confirmed that the public interest litigation 

has followed a gradual process. The State Council put forward that we need to improve the legal aid 

system for the victims of pollution and establish environmental civil and administrative public 

prosecution system in 2005. The earliest formal legislation of civil public interest litigation should be 

local legislation. In October 16, 2009, the twentieth session of the Standing Committee of the twelfth 

Guiyang Municipal People's Congress adopted the "Regulations of Guiyang Municipality on promoting 

the construction of ecological civilization". In the regulation, Procuratorial organs, environmental 

protection agency may bring a lawsuit against the pollution of environment and the destruction of 

resources. They may require the subject to bear the responsibility, stop the infringement, eliminate the 

obstruction, and eliminate the danger. 

Eleventh session of the Standing Committee of the eighteenth National People's Congress officially put 

environmental pollution and other public interest into the scope of civil public interest litigation on 

August 31, 2012. However, the main body of the civil public interest litigation is strictly limited, only 

limited to the organs and relevant organizations". So the civil procedure law will on public interest 

litigation in terms of change indicative terms, what subjects enjoy filed a lawsuit of the plaintiff 

qualification shall be separately prescribed by the relevant laws. According to this idea, the civil public 

interest litigation system China model is the basic law accompanied with the single law. The main body 

system of the civil public interest litigation must be specified by single law. Civil Procedure Law on 

public interest litigation legislation although has opened the civil public interest litigation system, but is 

quite simple and extensive, the subject of civil public interest litigation just does a principled provisions 

and specific practice needs in accordance with the provisions of the relevant single law. This leads to 

uncertainty of the civil public interest litigation subject in the judicial practice, which is also controversial 

in the theoretical circle. 

The civil procedure law does not specify which organs can initiate the civil public interest litigation, but 

the single law does. In accordance with the "law without authorization is prohibited," the organ can only 

be recognized in a single law. Relevant organizations, mainly refers to the public welfare organizations. 

This kind of organization has the professional talented people, strong technical foundation, the fund 
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foundation, and certain social influence. Public interest litigation can be put forward when the interests 

of the organization or members of the organization are damaged.  

In practice, in view of the fuzziness of the provisions of the civil procedure law, the controversy on the 

subject of litigation has always been a problem.  

The author tends to think that the procuratorial organ shall be entitled to the subject qualification of the 

public interest litigation. First of all, this is the need to protect the interests of the state and the public, 

especially in the loss of state-owned assets, market monopoly, environmental pollution and other public 

welfare cases. The procuratorial organ with the qualification of the subject of litigation can make full use 

of the function of legal supervision. And the legal supervision function of the procuratorial organ should 

not only be reflected in the criminal law. The normal maintenance of civil rights and interests is also its 

responsibility. The Constitution stipulates that the people's procuratorate in China is a state organ of 

legal supervision. When the procuratorial organ exercises the plaintiff right, it has a constitutional basis 

as well. At the same time, "Criminal Procedure Law" stipulates that if the state property and collective 

property suffer losses, the people's procuratorate can bring a civil action at the time of prosecution. 

Secondly, the existing state system of China has granted the procuratorial organ's legal public interest 

litigation subject qualification, and it is also the most economical. Of course, litigation subject 

qualification of the procuratorial organ is not exclusive, should be issued later. Only when other 

administrative organ fails to perform its functions, eligibility subject neglects to prosecute or not to 

prosecute, the procuratorial organs can litigate. This has both the effect of supervision and the functions 

of supervision.  

As for the relevant organizations as the main body, the "Civil Procedure Law" and the judicial 

interpretation have not made specific provisions, the scope of the organization is not clear. Referring to 

other relevant provisions, the relevant organizations is made a detailed definition: 

1. The social organizations, private non enterprise units and foundations which is registered in the 

District of Municipal People's government departments. 

2. The organizations specialized in environmental protection public welfare activities for more than five 

consecutive years and no illegal records. 

Whether it is an organ or a social organization and other relevant organizations, public interest litigation 

must have a clear legal authority, and environmental public interest litigation also needs to meet the 

above two conditions. After accepting the case of public interest litigation, the people's court may bring 

a lawsuit to the other organs and the relevant organizations, and they may apply to the people's court for 

litigation before the court session. The reason is so limited because the victims of public interest litigation 

is not specific and tort involves a wide range of aspects. Clear the corresponding subject qualification for 

the prosecution litigation system implementation can avoid it becoming a mere scrap of paper. In order 

to better protect the public interest, the prosecution qualifications and conditions are moderately relaxed. 

This is also for the better realization of the intention of public interest litigation system design. In the civil 

public interest litigation, the node of the organization should not be too strict, it can refer to the 

conditions of public interest litigation above. At the same time, it should establish the corresponding 

filing system, and accept the inquiry and supervision of the public. 

About the civil public interest litigation system, China's "Civil Procedure Law" is equivalent to be 

excluded. This is mainly because the civil action can be exercised according to the ordinary civil 

procedure. While in view of the complexity of public interest litigation, due to the lack of funds, 

knowledge, skills, etc., citizens are often difficult to do. But when the statutory authorities and relevant 

organizations fail to fulfill their obligations, the civil litigation will be useful. When the law is ruled out, 

the system should be designed to strengthen the legal institutions and relevant organizations to start the 

process of application and supervision procedures. It should be pointed out that the civil public interest 

litigation is a kind of innovation that breaks through the original ordinary litigation, and the main body of 

the litigation is the premise and core of the civil public interest litigation. Civil public interest litigation 

cannot be easily opened, because the opening of a civil public interest litigation involves not only the 

protection of the group's interests, but also the hidden interests. In particular, we should prevent the use 
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of public interest litigation to obtain personal interests. Public interest litigation should also follow the 

principle of honesty and credit actively exercising their right of appeal and not abusing litigation. Using 

fictional facts or concealing the truth to seek personal illegitimate interests should be forbidden. The 

most effective way to prevent the abuse of public interest litigation right is to embody the principle of 

honesty and credit in the civil procedure law. This can prevent the empty and impractical application of 

the principle of good faith. The main body of public interest litigation is relatively broad, and the review 

of the subject is the first step to prohibit the abuse of right of action. 

Public interest litigation subject pre-trial. It means which organs or organizations can be used as the 

plaintiff. If the subject is too broad, public interest litigation is likely to become a runway, the enterprise 

will struggle in responding, which for the judicial resources and consumer markets are very unfavorable. 

Therefore, the plaintiff can be defined in the following areas: after registration; set up and continued for 

a period of time; there is a certain degree of representation; there is a certain financial base; at least in the 

form of fairness and integrity of the representation guarantees. In the case of civil public interest 

litigation directly prosecuted by social organizations, the mode of pre examination and prosecution 

should be taken. First, the social organizations shall apply to the legal organs or the people's 

procuratorate for prosecution, when the organs or the people's procuratorate fail to prosecute, the 

applicant shall be able to prosecute by the appliers. Besides the prosecution condition, the applicant must 

also provide the relevant evidence to the people's court at the same time to perform the above 

procedures. 

To prevent the occurrence of abuse of action, it can establish a system of abuse of tort liability. This is 

not only good to protect the rights of the parties, but also conducive to the construction of the litigation 

mechanism of reciprocity. 

3. The construction of "three trial in one" 

Chinese courts have been in the implementation of the "three separate" trial mechanism for a long time. 

The drawbacks of this judicial system are also very obvious. Criminal cases adhere to the principle of 

legality, which determines the trial of criminal cases to put more emphasis on the specific provisions of 

the law of the defendant's conviction and sentencing. This is mainly to solve the problem of the case and 

the legal interests of the punishment. The litigation request is the pursuit of civil damage compensation. 

It pays more emphasis on individual justice and the rights and obligations of the parties. In judicial 

practice, most of the cases are finished with closed form of mediation which means the loss of the 

judgment guidance and value oriented function. The review of administrative cases is only the 

legitimacy of the specific administrative acts. And the view of the administrative cases of the trial is more 

a kind of procedural supervision and ex-post relief, the administrative trial of the ex-ante prevention and 

risk prevention function are missing. This will separate the case with no attention to the criminal, civil, 

administrative cases of organic unity and the concept of organic adjustment. 

In the "three trial separation" mode, not only the existence of jurisdiction overlap and cause trial 

standard are not unified, it is also a waste of judicial resources due to the conflict of the admissibility of 

the case. Because the public welfare lawsuit mode has gone beyond the traditional civil action in 

individual justice and criminal litigation in the infringement of legal interests homing. The consideration 

of public interest litigation is the balance of social interests, the prevention of dangerous behavior and the 

effect of administrative actions. 

At the same time, the professional requirements of public interest litigation is also getting higher and 

higher. Taking the environmental problem as an example, it is often professional and complex, involving 

more profound professional knowledge. And with the constant development of economy, the new 

pollution is emerging. This determines the high professional requirements of environmental justice for 

judicial officers. Judges should have a high professional knowledge of the environment, in order to carry 

out the correct trial of the case. The traditional judicial mechanism becomes more and more difficult to 

adapt to the reality of the current needs of the environment. It is necessary to reform the current judicial 

system of environment, and to realize the professional trial of environmental criminal, civil and 
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administrative cases. Whether it is public interest litigation cases or other types of public interest 

litigation cases, it has a small number but large impact. This provides an objective possibility for the 

centralized jurisdiction and centralized trial of the case. Firstly, centralized jurisdiction can overcome 

local protectionism. Public interest litigation cases tend to exist as acts of administrative omission or 

arbitrary acts, and some even have the government's tacit approval. The centralized jurisdiction of the 

case, especially with the appropriate separation of administrative divisions, can effectively avoid local 

interference and ensure the justice. Second, it is conducive to the unification of judicial scale and can 

improve the quality of justice. The same fact that the civil trial does not constitute infringement, but the 

criminal judge finds it criminal is common. With the concentration of the trial by a professional 

department, we can grasp the standard to avoid this seemingly absurd results. The relatively centralized 

jurisdiction to the unified judicial can avoid different sentence and improve the credibility of the 

judiciary. Besides, it is conducive to the conservation of judicial resources and enhance the judicial 

capacity. At this stage, the public interest litigation is in the initial stage. The case is relatively small. 

Through the centralized trial, we can not only explore the law of trial, but also can save the waste of 

judicial resources, promote the development of the professional development of the judiciary. Therefore, 

it is necessary to put the public interest litigation criminal, civil, administrative and the non-prosecution 

together to prevent the conflict. This model can unified public interest litigation trial and the judicial 

philosophy of judicial standards, improve the quality of the case, and can display the three trials in public 

interest litigation legal protection on the overall force. Also it can improve trial efficiency, strengthen the 

construction of the professional team of judges and optimize judicial resources. In order to make a just 

judgment, the judge must make sure that the legislator is protected by a particular legal rule. In the 

conflict of interests, the interests of the protection of the law should be considered to be a priority. 

The characteristics of public litigation determines the litigation associated with public and private interest 

litigation. Compared with the traditional three separate trials, the construction of "three trial in one" 

mode can overcome the problem that the traditional judicial mode cannot solve. The collegiate bench 

and the public welfare case shall be composed of judges with administrative, criminal or civil judicial 

experience, and shall be equipped with the appropriate judges. Judging from the current stage, the 

implementation of public interest litigation, "the three trial in one" mode, should take the professional 

collegiate bench and professional trial court and continue to carry out the "three trial in one" beneficial 

exploration. With the development of litigation, public interest litigation special court is also a direction. 
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